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Citation on Writ of Error.

UNITED STATES OF AMERICA—ss.

To Peter Parrelly, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the

Ninth Circuit to be holden in the city of San Francisco,

State of California, on the 12th day of April, 1902, pur-

suant to a writ of error filed in the clerk's office of the

United States District Court for the District of Alaska,

Second Division, wherein F. H. Ames and D. J. Horgan

are plaintiffs in error, and you are defendant in error,

to show cause, if any there be, why judgment in the said

writ of error mentioned should not be corrected, and

speedy justice should not be done to the parties on that

behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States Supreme Court, this

18th day of March, A. D. 1902.

JAMES WICKERSHAM,
Judge of the United States District Court, District of

Alaska.

Personal service of the foregoing citation made on me

at Nome, Alaska, this 24th day of March, 1902, is hereby

acknowledged.

WM. T. LOVE,

Attorney for Peter Farrelly, Defendant in Error.
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[Endorsed]: No. 582. Ames & Ilorgan, PlaintifE in

Error, vs. Farrelly, Defendant in Error. Citation on Writ

of Error. Filed in the office of the clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska, March 28, 1902. H. G. Steel, Clerk. By H. C.

Gordon, Deputy Clerk.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable

Judge of the United States District Court for the

District of Alaska, Second Division, Greeting:

Because in the record and proceedings as also in the

rendition of the judgment of a plea which is in the Dis-

trict Court before you between Peter Farrelly, plaintiff,

and F. H. Ames and D. J. Horgan, defendants, a manifest

error hath happened, to the great damage of the said de-

fendants, F. H. Ames and D. J. Horgan, as by his com-

plaint appears. We being willing that error, if any hath

been, should be duly corrected, and full and speedy jus-

tice be done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things concern-

ing the same, to the United States Circuit Court of Ap-

peals for the Ninth Circuit, together with this writ, so

that you have the same at San Francisco, State of Cali-

fornia, on the 12th day of April, 1902, in the said United

States Circuit Court of Appeals for the Ninth Circuit,

to be then and there held, that the record and proceed-
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ings aforesaid being inspected, the said United States

Circuit Court of Appeals for the Ninth Circuit may cause

further to be done therein to correct that error, what of

right, and according to the laws and customs of the

United States should be done.

Witness the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 18th day of March, in the year of our Lord nineteen

hundred and two.

[Seal] ! HARRY G. STEEL,

Clerk of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. 582. Writ of Error. Peter Farrelly vs.

F. H. Ames et al. Filed in the office of the Clerk of the

United States District Court, Alaska, Second Division, at

Nome, Alaska, March 18, 1902. H. G. Steel, Clerk. By

H. C. Gordon, Deputy Clerk.
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In the Justicc^s Court for the District of Alaska, Second

DivUiion, Nome Precinct, Before the Hon. T. M. Reed,

United States Commissioner and Ex-Officio Justice of

the Peace.

FARRELLY,

Plaintiff,

vs.

F. H. AMES, DENNIS HORGAN,

Defendants

Undertaking on Appeal.

Whereas, the defendants in the above-entitled action

have served and filed notice of appeal to the United

States District Court of the District of Alaska, Second

Division, from a judgment rendered and entered against

them in said action in the above-entitled court, on the

23d day of October, 1901, in favor of plaintiff for the sum

of (762) seven hundred sixty-two dollars, and costs and

disbursements, amounting to (|13.40) thirteen and 40-100

dollars.

Now, therefore, in consideration of the premises and of

such appeal, we, the undersigned, do jointly and severally

undertake and promise that the said appellants will pay

all costs and disbursements which may be awarded

against them, or either of them, on said appeal; and.

Whereas, the said appellants are desirous of staying

execution of said judgment, we do further undertake and

s:^u'Bn9ddB pres 9\{% T^^^^ ^joaaaq:^ uop^JopisuoD ut asimojd
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will satisfy any judgment that may be given against

them in the Appellate Court on the appeal.

Dated at Nome, Alaska, October 2()th, 1901.

F. H. AMES, [Seal]

By IKA D. OETON,

Attorney in Fact.

DENNIS HOEGAN.
D. J. HOEGAN. [Seal]

D. D. BOYER. [Seal]

B. F. MILLER. [Seal]

United States of America, ^
District of Alaska.

J

^^'

B. F. Miller and D. D. Boyer, being each duly sworn,
each for himself says

:

That he is a resident within the District of Alaska;

that he is not a counselor or attorney at law, marshal,

deputy marshal, commissioner, clerk of any court, or

other officer of any court. That he is worth the sum of

twenty-five hundred dollars over and above all debts and
liabilities, and exclusive of property exempt from execu-

tioi»- D. D. BOYER.

B. F. MILLEE.

Subscribed and sworn to before me this 29th day of

October, A. D. 1901.

T. M. EEED,
United States Commissioner.

The foregoing bond approved this 29th day of October,

1901.

T. M. EEED,

Commissioner.
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[Endorsed]: No. 582. Justice's Court, Nome Pre-

cinct, District of Alaska, Second Division. Farrelly,

Plaiutill, vs. F. U. Ames, Dennis Horgan, Defendants.

Undertaliing. Filed in the office of the clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska, November 15, 1001. H. G. Steel,

Clerk. By H. C. Gordon, Deputy Clerk.

In Justice's Court, Before T. M. Reed, United States

Commissioner and Ex-Officio Justice of the Peace.

PETER FARRELLY,
Plaintiff,

vs.

F. H. AMES and D. J. HORGAN,
Defendants.

Justice's Docket.

Action for debt.

Issued October 15, 1901. Returnable, October 22, 1901.

Returned, October 19, 1901.

Attorneys:

W. T. LOVE,

Plaintiff,

IRA D. ORTON,

Defendant.

Be it remembered that on this 19th day of October,

1901, due return of summons was made showing service

thereof on defendant.

October 22, 1901. Continued until Wednesday, Octo-

ber 23, 1901, at 10 A. M.
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October 23, 1901. Continued until 3 P. M.

And now on this 23d day of October, 1901, Peter Far-

reUy and D. J. Morgan, appeared in person and by their

attorneys, and proceeded to the trial of this cause. Peter

Farrelly and F. W. Petrick were sworn as witnesses for

the plaintiff, and D. J. Horgan as a witness for defendant.

After hearing all the testimony produced, and the Court

being fully advised in the matter, it is ordered and ad-

judged that the plaintiff have and receive judgment

against the defendants in the sum of |762, and costs,

taxed at |13.40, and that execution issue therefor.

October 19, 1901. Now, on this 23d day of October,

1901, on motion of defendants' attorney, a stay of execu-

tion is granted for five days from this date.

T. M. REED,

United States Commissioner.

October 29. Notice of Appeal filed, and undertaking

on appeal filed and approved and appeal allowed.

Filings.

Complaint October 15, 1901

Summons October 19, 1901

Answer • • • .October 22, 1901

Notice of Appeal October 29, 1901

Undertaking October 29, 1901

Costs.

Issuing Summons. $ 1-50

Entering Return .35

Filings, 3 .45

Continuance 75

Continuance 75
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Swearing 3 Witnesses 60

Entering Judgment 1-^^

1.50Taxing Costs

.

$ 7.40

Filings, 2 ^^

Undertaking on Appeal 1-50

Transcript ^-^

4 folios
^'^^

Marshal's costs ^-^^

United States of America,

Second Division,

District of Alaska.

>-ss.

This is to certify that the above and foregoing is a true

and correct copy of all of the entries on the justice's

docket of T. M. Keed, United States Commissioner, with-

in and for the Precinct of Nome, Second Division, of

Alaska, in the case of Peter Farrelly vs. F. H. Ames and

D. J. Horgan, and the papers attached are all the original

papers filed in my office in said cause.

Dated this 30th day of October, 1901.

T. M. REED,

United States Commissioner, and Ex-Oflficio Justice of

the Peace.
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In the United States Commissioner's Courts District of

Alaska, Second Division, Nome Precinct.

PETER FARRELLY,

Plaintiff,

vs.

F. H. AMES and D. J. HORGAN,

Defendants.

' Complaint.

Plaintiff herein for cause of action against the above-
named defendants, complains and alleges:

First.—That during the mining season of 1901, plain-

tiff at the request of defendants, performed labor for the
period and at the agreed price as follows: Twenty-six
and one-half days' labor on Quartz and Dahl Creeks, at
the rate of six dollars per day, for which there is due
the sum of |159; fifty-one days' labor on Harris Creek at

the rate of |10 per day, for which there is due the sum of

$510.

Second.—That F. W. Petrick, during the mining season

of 1901, at the request of said defendants, performed lab-

or for the period and at the agreed price, as follows: Five
days' labor on Dahl Creek at the rate of $10 per day, for

which there is due the sum of |50; twenty-four days'

labor on Quartz and Dahl Creeks at the rate of |6 per

day, for which there is due the sum of $144.

Third.—That Mrs. F. W. Petrick, during the mining

season of 1901, at the request of said defendants, per-
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formed labor as cook for the period and at the agreed

price as follows: twenty-four days' labor at $0 per day,

for which there is due thei sum of $144.

Fourth.—That the plaintiff for a valuable considera-

tion became the purchaser of the above accounts of F. W.

Petrick and ]SIrs. F. W. Petrick, and is now the holder

and owner of the same and entitled to payment thereof.

Fifth.—That said sums are now and for a long time

last past have been due and payable, and although plain-

tiff has frequently requested payment, said defendants

have refused and still refuse to pay the same or any part

thereof except the sum of |10, which plaintiff remits and

deducts from said account.

Sixth.—That there is now due and owing plaintiff from

said defendants the sum of $997.

Wherefore, plaintiff demands judgment against said

defendants, F. H. Ames and D. J. Horgan for the sum of

nine hundred and ninety-seven dollars together with in-

terest and costs of suit.

XORTO^' D. WALLING,

Plaintiff's Attorney.

United States of America, ^
Uss.

District of Alaska. J

Peter Farrley, being duly sworn, says that he is the

plaintiff named in the foregoing action; that he has read

the complaint therein, knows the contents thereof, and

the same is true.

PETEE FARLEY.
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Subscribed and sworn to before me this 14th day of

October, 1901.

[Seal] W. J. MILEOY,

Notary Public in and for the District of Alaska, residing

at Nome.

In the United States Commissioner's Court, District of

Alaska, Second Division, Nome Precinct.

PETER FARRLEY,
Plaintiff,

vs.

F. H. AMES and D. J. HOPvGAN,
]

Defendantis. /

Summons.

To the United States Marshal of the District of Alaska

or any deputy:

Ini the name of the United States of America we com-

mand you to summon F. H. Ames and D. J. Horgan to ap-

pear before the undersigned, a justice of the peace in

Nome Precinct, in said district, on the 22d day of October,

1901, at the hour of ten o'clock in the forenoon of said day

at the United States Commissioner's office in said precinct

to answer the complaint of Peter Farrley on account of

labor done and performed and wherein he demands judg-

ment for nine hundred and ninety-seven dollars.

Given under my hand this 15th day of October, 1901.

T. M. REED,

Comrn'ssioner and Ex-Officio Justice of the Peace, Nome

Precinct, District of Alaska.
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United States ot America,!

Second Division, >]ss.

District of Alaska. f

./

I hereby certify that I received the within writ on the

IGth day of October, 1901, and personally served the same

on the IGth day of October, 1901, by delivering to and

leaving with F. H. Ames and D. J. Horgan said defend-

ants named therein personally, at the city of Nome in

said district a certified copy thereof together with a copy

of the complaint attached thereto.

Returned this 18th day of October, 1901

FRANK H. RICHARDS,

United States Marshal,

By ADAM W. JOHNSON,

Deputy.

[Endorsed] : Commissioner's Court. Peter Farrelly,

Plaintiff, vs. F. H. Ames and D. J. Horgan, Defendants.

Original. Filed October 9, 1901. T. M. Reed, Commis-

sioner.
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In the Justice's Court for the District of Alaska^ Second Divi-

sion, Nome Precinct.

FAKKELLY,
Plaintife,

vs.

AMES and HORGAN,
Defendants.

Answer.

Comes now the defendants in the above-entitled action

and for answer to plaintiff's complaint herein deny each

and every allegation therein contained.

IRA D. ORTON,

Attorney for Defendant.

United States of America, j
>ss.

District of Alaska.
J

Frank H. Ames, being first duly sworn, deposes and

says: That he is one of the defendants in the above-en-

titled action; that he has read the foregoing answer,

knows the contents thereof and the same is true as he

verily believes.

F. H. AMES.

Subscribed and sworn to before me this 22d day of Oc-

tober, A. D. 1901.

[Seal] LEWIS GARRISON,

Notary Public, District of Alaska.

[Endorsed] : No. 64. Justice's Court, District of Alasf

ka, Nome Precinct. Farrelly, Plaintiff, vs. Ames & Hor-

gan, Defendants. Answer. Filed October 22, 1901, T. M.

Reed, Commissioner.
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III t/ic Justice^8 Court fur the District of Alaska, Second

DivifiioJij Nome Precinct, Before Hon. T. M. Reed, United

Stati's Commissioner and Ex-Officio Justice of the Peace.

FAKKELLY,
Plaintiff,

vs.

F. H. AMES and D. J. HOEGAN,
Defendants.

Notice of Appeal.

To the Plaintiff in the Above-entitled Action and to His

Attorneys

:

You will please take notice that the defendants in the

above-entitled action hereby appeal to the United States

District Court for the Second Division of the District of

Alaska from the judgment in said action given and ren-

dered therein on the 23d day of October, 1901, in favor

of plaintiff and against the defendants for the sum of

|762 and costs, and said defendants appeal from the

whole and every part of said judgment.

Dated at Nome, Alaska, October 29th, 1901.

lEA D. ORTON,

Attorney for Defendants.

Service of the foregoing notice is hereby admitted this

29th day of October, 1901.

WM. T. LOVE,

Attorney for Plaintiff.
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[Endorsed] : Justice's Court, Nome Precinct, District

of Alaska, Second Division. Farrelly, Plaintiff, vs. F. H.

Ames, Dennis Horgan, Defendants. Notice of Appeal.

[Endorsed] : No. 582. In Commissioner's Court, Dis-

trict of Alaska, Nome Precinct. P. H. Farrley, vs. F. H.

Ames and D. J. Horgan. Transcript and all Original

Papers. Filed in the office of the clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska, November 15, 1901. H. G. Steel, Clerk. By H.

C. Gordon, Deputy Clerk.

In the United States District Court in and for tJie District of

Alaslm, Second Division,

PETER FAERELLY,
Plaintiff,

vs.

F. H. AMES and D. J. HORGAN,

Defendants.

Findings of Fact and Conclusions of Law.

This cause having been heretofore, on the 2d day of

December, A, D. 1901, submitted to the Court for decision

upon the complaint of plaintiff and the answer of the de-

fendants, trial by jury having been waived by the oral

consent of plaintiff and defendants made in open court,

on the 2Tth day of November, 1001, entered in the min-

utes! of said Court on the said day, after hearing the evi-

dence adduced by the plaintiff and by the defendants, the

Court being fully advised now makes the following

findings of facts:
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(1.)

That said defcDdants, F. H. Ames and D. J. Horgan,

are part owners of the mining locations in the Kougrock

Mining District of Alaska, known as No. 14 Harris Creek,

No. 5 Dahl Creek and No. 9 Quartz Creek, and were such

owners at all times mentioned in plaintiff's complaint;

and at the time that said plaintiff and his assignors, F.

W. Petrick and Mrs. P. W. Petrick were employed and

were working on said claims or either of them, during the

year 1901, and that during the mining season of that year

the said defendants, together with one Joe Henry, their

cotenant in said properties, were engaged in developing

said properties.

(2.)

That said Joe Henry was the agent and partner of said

defendants for the purposes of employing workmen and

directing mining operations upon said mining locations

during the mining season of the year 1901.

(3.)

That one A. Sattler was also the agent and special rep-

resentative of the said defendants for the employment

of workmen and direction of mining operations on said

Mining Locations, No. 5 Dahl Creek and No. 9 Quartz

Creek during the mining season of the year 1901.

(4.)

That as such agent of the said defendants, said Joe

Henry employed the plaintiff, Peter Farrelly and one F.

W. Petrick to do and perform certain work on said claim

No. 14 Harris Creek, for said defendants, and agTeed for

and on behalf of said defendants, that said defendants
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would pay for one-half of the work done on No. 14 Harris

Creek at the agreed price of f10 a day.

(5.)

That said Joe Henry and A. Sattler, acting as the

agents of defendants, and for the use and benefit of the

said defendants, employed said plaintiff, Peter Farrelly,

and one P. W. Petrick to do work and labor for said de-

fendants during the mining season of 1901, on mining

claims No. 5 Dahl Creek and No. 9 Quartz Creek and one

Mrs. F. W. Petrick to work as camp cook on No. 9 Quartz

Creek during part of the mining season of 1901, all at the

agreed rate of wages of six dollars a day and board.

(6.)

That under and in pursuance of said contracts of em-

ployment said Peter Farrelly and F. W. Petrick and Mrs,

F. W. Petrick did and performed for the defendants, dur-

ing the mining season of the year 1901, work and labor,

as follows, to wit:

Peter Farrelly, 51 days' work on No. 14 Harris Creek;

F. W. Petrick, 51 days' work on No. 14 Harris Greek;

Peter Farrelly, 26^ days' work on No. 5 Dahl Creek and

on No. 9 Quartz Cr. ; F. W. Petrick, 24 days' work on No.

5 Dahl Creek and on No. 9 Quartz Cr. ; Mrs. F. W. Petrick,

24 days' work on No. 5 Dahl Creek.

(7.)

That in' addition to the foregoing work and labor, said

F. W. Petrick did carpenter work for said defendants on

No. 5 Dahl Creek amounting to five days' work for which

said defendants by their agents, Joe Henry and A. Sat-

tler agreed to pay the sum of fifty 00-100 dollars.
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(8.)

That an acconntinp; was had between the said Peter

Farrelly, F. W. Tetrick and Mrs. F. W. Petrick and' said

defendants, by their agent or agents, Joe Henry and A.

Sattler, and said agents issued time checks in the form

of orders, on F. H. Ames, as follows:

(1.) Order for |159 dollars in favor of P. Farrelly for

26i days' work on Quartz and Dahl Creeks.

(2.) Order for |144 dollars in favor of F. Petrick for

24 days' work on Quartz and Dahl Creeks.

(3.) Order for fifty dollars, in favor of F. Petrick for

five days' work on Dahl Creek.

(4.) Order for 144 00-100 dollars, in favor of Mrs. Pet-

rick, for 24 days' work on Quartz Creek.

(9.)

That all of said orders were signed by Joe Henry and

A. Sattler.

(10.)

That an accounting was made of the work done on No.

14 Harriss Creek by plaintiff and F. W. Petrick for said

defendants and Joe Henry and a time check or statement

of account to said Ames was issued and signed by said

Joe Henry, as the agent of said defendants and delivered

to Peter Farrelly, in the presence of and with the assent

of said F. W. Petrick for the sum of five hundred and ten

dollars (|310) dollars, which when paid was to be a full

and final payment for all said work done by said Farrelly

and Petrick on said Claim No. 14 Harris Creek.

(11.)

That prior to the commencement of said action, the
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said F. W. Petrick duly assigned the aforesaid orders is-

sued to him and his claim for the work they represented

to Peter Farrelly, the plaintiff herein, and at the same

time Mrs. F. W. Petrick assigned her said order and her

claim against said defendants to said Peter Farrelly.

(12.)

That no part of said indebtedness has been paid by said

defendants, or either of them, or by anyone for them.

(13.)

That said plaintiff presented the said orders and said

statement of account to said Ames and demanded pay-

ment of him prior to the commencement of this action

and payment was refused.

(14.)

That said plaintiff instituted this suit originally in the

Justice Court, in and for Nome Precinct, District of

Alaska, before T. M. Reed, Esq., as justice of the peace,

and that judgment was rendered in the said action for

|762, and costs amounting to |13.40, and that subsequent

to the rendition of said judgment, additional costs ac-

crued in said Justice's Court amounting to |4.50; making

the total amount of costs in the said Justice's Court,

117.00.

(15.)

That said defendants appealed said action to the

United States District Court for the District of Alaska,

Second Division, and B. F. Miller and D. D. Boyer exe-

cuted and delivered the appeal bond filed in perfecting

said appeal; in said bond undertaking that the appel-

lants, F. H. Ames and D. J. Horgan will satisfy any judg-
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nu'u that may be <,nven against them in the said United

Static District Court on the appeal.

(16.)

That plaintiff, in the said Justice's Court, in his com-

plaint therein, remitted ten dollars of said indebtedness

of defendants to him.

Thereon, the Court announces the following as its con-

clusions of law:

1. Defendants were mining partners with Joe Henry

engaged in the work of developing said mining claims in

the Kougrock Mining District during the mining season

of the year 1901.

2. That defendants were responsible for the acts of

Joe Henry and A, Sattler, in employing for defendants

the said plaintiff, F. W. Petrick and Mrs. F. W. Petrick,

to do work and labor on said mining claims.

3. That plaintiff is the owner of all said accounts.

4. That there is due and owing to plaintiff by the

defendants, F. H. Ames and D. J. Horgan, the sum of

nine hundred and ninety-seven dollars, debt, |17.90, costs

in the Justice's Court, and the costs of this Court to be

taxed.

5. That in event said defendants fail to pay the judg-

ment to be rendered herein, there will be due and owing

to said plaintiff from said B. F. Miller and D. D. Boyer

the sum of one thousand fourteen and 90-100 dollars, and

the costs in this court to be taxed. And that plaintiff is

entitled to a judgment, nisi, against said B. F. Miller and

D. D. Boyer, for the amount above mentioned.

6. That plaintiff is entitled to judgment against said

defendants, F. H. Ames and D. J. Horgan for the sum



Vfi. Peter Farrclly. 2i

of one tliousaud fourteen and 90^100 dollars, and the cost

of this suit in this court to be taxed.

Let judgment be entered accordingly.

Done in open court this 19th day of December, A. D.

1901, by the Court.

JAJHiES WICKEEiSHAM,

Judge.

No. 582. United States District Court, District of Alas-

ka, Second Division. Peter Farrelly vs. F. H. Ames et al.

Findings of Pact and Conclusions of Law. Filed in the

office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska, December 19,

1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk. ;

Received copy of the within proposed findings and con-

clusions to be submitted to the Court herein.

IRA D. ORTON.

In the United States District Court, in and for the District

of Alaska, Secmid Division.

PETER FARRELLY,
Plaintiff,

vs.

F. H. AMElS and D. J. HORGAN, I

Diefendai^tSi
J

Judgment.

This cause came on regularly for trial on the second

day of December, A. D. 1901, Wm. T. Love appearing as
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counsel for plaintiff, and Ira D. Orton appearing for the

defendants. A trial by jury having been expressly

waived by the respective parties, the cause was tried by

the Court without a jury, whereupon witnesses on the

part of the plaintiff and defendants were duly sworn and

examined and documentary evidence introduced by the

respective parties, and the evidence being closed, the

cause was submitted to the Court for consideration and

decision; and after due deliberation thereon the Court

files its findings of fact and conclusions of law in writing

and orders that judgment be entered herein in favor of

plaintiff in accordance therewith.

Wherefore, by reason of the law and the findings afore-

said, it is ordered and adjudged that Peter Farrelly, the

plaintiff, do have and recover of and from P. H. Ames

and D. J. Horgan, defendants, as principals; and if said

principals do not satisfy this judgment against them,

from B. F. Miller, D. D. Boyer as sureties, the sum of

one thousand and fourteen and 90-100 dollars, and the

costs and disbursements incurred in this suit, in this

court, to be taxed in accordance with law. Costs, |52.80.

Done in open Court this 26th day of December, A. D.

1901.

To all of which judgment counsel for defendants duly

excepted.

JAMEIS WICKEIRSHAM,

I Judge.

[Endorsed]: No. 582. United States District Court,

District of Alaska, Second Division. Peter Farrelly,

Plaintiff, vs. F. H. Ames and D. J. Horgan, Defendants.

Judgment by the Court. Filed in the office of the Clerk
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of the United States District Court, Alaska, Second Di-

vision, at Nome, Alaska, December 26, 1901. U. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk.

Due service of a copy of the within judgment hereby

acknowledged this day of December, 1901.

Attorney for Defendants.

In the United States District Court, for the District of Alaska,

Second Division.

PBTEIR FARRELLY, \

Plaintiff,

)

vs.
(

f

F. H. AMBS and D. J. HORGAN, \

Defendants.

Bill of Exceptions.

The above-entitled action came on regularly to be

heard at a special term of the above-entitled court held

in the town of Nome, District of Alaska, commencing on

the 7th day of October, 1901.

W. T. LOVE, Esq., Appearing as Plaintiff's Attor-

ney, and

IRA D. ORTON, Esq., Appearing as Defendants'

Attorney.

The following proceedings were had:

Said cause coming on to be heard on the day of

, 1902, said plaintiff by his attorney, Wm. T.

Love, and said defendants by their attorney, Ira D. Or-
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ton, in open court, consented that the trial of said action

by jury should be waived and that said trial should be

by the Court without a jury; which agreement and waiver

of trial by jury was entered in the minutes of said court.

And thereupon said trial was had before his Honor

JAMES WIOKMISHAM, as Judge of said court, with-

out a jury.

D. J. ITORGAN, one of the defendants, sworn on be-

half of the plaintiff, testified as follows:

"I reside at Nome and am employed at tlie Ames Mer-

cantile Company, in the capacity as manager. I am ac-

quainted with Mr. F. H. Ames, the president of the Ames

Mercantile Company. Placer Claims No. 14, No. 5 on

Dahl and No. 5 on Quartz were originally located by Joe

Henry. I am acquainted with these claims. They are

all situated in the Kougrock Mining District. A half

interest in them was purchased by me from Joe Henry.

It is not my recollection that in the Justice of the Peace

Court, before Mr. Reed, United States Commissioner, I

testified to the fact that Mr. Ames was a part owner with

me in these properties. I am acquainted with Mr. Eeed.

It is a fact that Mr. Ames and myself are equally inter-

ested in these properties."

Q. (By Mr. LOVE.) Is it not also a fact, Mr. Horgan,

that you and Mr. Ames are interested in the expense of

working those properties, or the expenses of the work

that was done on those properties last summer, that each

of you bore your share, or were to?

A. Well, I bore that share as I am the owner of the

property.
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Continuing the witness testified:

I don't tliinli that I Lave already testified here in this

court that Mr. Ames and myself are helping to bear the

expenses of the mining operations on that ground, he and

I being equally interested in the property.

Q. Did you not so testify in the Justice of the Peace

Court, before United States Commissioner Mr. Bleed, that

you and he helped to bear the expenses of the mining op-

erations on that ground, he equally with you?

A. Yes. I testified that Mr. Ames advanced me

money, and that he had an interest m the result of the

work.
'

: -
I

Q. Didn't you testify to that on the witness stand in

the morning?

A. That he was interested in the result of the work?

Yes. i

Q. Didn't you testify in the morning when you were

in court, and on the stand, that you and Mr. Ames were

in partnership in these claims, and that the title to the

property was taken in your name—then when you re-

turned in the afternoon attempt to change your state-

ment?

A. I did not specifically testify that we were partners

because he is interested in the result of the work

—

Q. And in the afternoon didn't you attempt to change

your testimony? A. That is not my recollection.

The witness then continued: I own a half interest in

each property. Mr. Ames owns none. The title to the

property, or to the one-half interest in the property, is in

my name.
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Q. Yes, I know the title was taken in your name, but

as a matter of fact were not you and M!r. Ames equally

interested, he as a part owner in the half interest that

you own? 'I
A. Yes, you might construe it as you please; the fact

is that Mr. Ames advanced me the money, and as presi-

dent of the Ames Mercantile Company he was willing to

advance me the goods; so that he is naturally interested

in the property to that extent.

iQ. But as between you and him, is there not an under-

standing that he is a part owner in that property with

you? EK)n't you hold that in trust—the title to the

property in trust for yourself and him, or for him mutu-

ally with yourself?

A. Y"es, you might construe it that way, if you please,

I suppose.

Q. Now Mr. Horgan, under that arrangement of this

property and in the work of developing it which went on

last summer, who had control of that work, so far as you

and Mr. Ames were concerned? Didn't Mr. Ames take

charge mostly of that work between you two?

A. Yes.

Q. He employed somebody to go up there and look

after it for him? A. Yes.

Q. And who did he employ? A. One A. Satler.

Q. When you bought that property, was there not

also an understanding that it should be developed dur-

ing the year 1901—that is, that there should be a certain

amount of work done during that year in the way of de-

veloping the properties?
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Mr. OKTON.—Uuderstauding with whom?

Mr. LOVE.—With Joe Henry.

A. Yes.

Q, Were there not arrangements made to that effect

between yourself and Mir. Ames and Mr. Henry?

A. I allowed Mr. Ames to make the arrangements

with him—he made them himself for himself and myself.

Q. And himself?

A. Yes, for him and for me, too.

Q. Didn't he make them for yourself and himself, he

being equally interested?

A. You might say so, I suppose.

The witness then continued:

I have no recollection of that arrangement being made

in the fall. I do not think it was made when I purchased

the property. I didn't know of any specific arrange-

ments being made to develop the property; of course, the

understanding was that we should develop the property

the coming spring, but I did not know of any specific ar-

rangements having been made. We did not send any

goods or supplies to No. 9 Quartz Creek. Mr. Henry ob-

tained goods from the Ames Mercantile Company, and

these goods were not furnished to Mr. Henry by Mr. Ames

himself. They were furnished by the Ames Mercantile

Company upon orders of F. H. Ames, the president of

that company. They were not paid for.

Q. Well, then, is it not a fact that they were fur-

nished by Mr. Ames for the purpose of using the goods in

the development of the properties bought by you, under

the arrangements that they should be developed?
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A. They were furnished to Mr. Henry with that prom-

ise.

The witness then continued:

These goods were all charged against Joe Henry in the

books of our company for the full amount. The only

goods furnished were furnished to Joe Henry, and there

were no goods taken from the Ames Mercantile Company

to operate tliose claims other than the goods that were

sent to Joe Henry. There were some furnished before the

snow went off. There were no other goods furnished

later on to my recollection. There were goods furnished

to Mir. Joe Henry by the Ames Mercantile Company at

Teller during the winter, but none to my recollection af-

terwards. Mr. Satler went up there in the latter part of

July or the early part of August. I believe there was

some preliminary work done on these claims before this.

Joe Henry had charge of it.

Q. And it was carried on under Mr, Henry then until

Mr, Satler came there in July or August?

A. I can't say just when he got there; I presume about

that time.

Continuing the witness testified:

Previous to that time it was carried on by Mr. Joe

Henry. He represented us in the development, I have

a letter-book showing instructions to Mr. Satler from

Mr. Ames, containing the copies of letters and instruc-

tions from Mr. Ames to Mr. iSatler.

The witness produces the letter-book which is identi-

fied as the letter-book of the Ames Mercantile Company.

The witness further stated that Mr. Ames was the presi-
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dent of the company, and during the past summer was

the active manager of said company. The following let-

ters copied therein were read in evidence:

"Nome, Alaska, August 9th, 1901.

"My Dear Satler: I received your letter dated August

2nd. Is it worth while to do assessment work on No. 7

below Quartz Creek and on Adams Creek? Ke. the work

on No. 9 Quartz Cl'eek and No. — [it looks likei Nb. 4]."

Q. Are you people also interested in No. 4 Dahl Creek?

• A. No.

"and No. 4 Dahl Creek, I would recommend you work

only one of these claims, the one you can get the most

gold out of the quickest. I hope you will get enough

out this season to pay the amount of money owed to

Ames Mercantile Company and others. I don't want to

put in any more money this season. If you cannot take

out enough gold to pay the wages of the men, I think you

had better let them go now for this season until we see

what develops later. Please acknowledge receipt of this

letter and send it at once.

Yours truly,

F. H. AMES."

"Nome, Alaska, Aug. 22d.

My Dear Satler, No. 9 Quartz Creek : Mr. Stevens has

just presented an order for three hundred dollars, which

I have paid. He tells me he does not think work has

been intelligently directed; does not think Joe Henry is

reasonable, due to lack of interest in work and attention
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to same; that he is absent very nearly all of the time, and

disagrees with you when you wish to do anything that

seems proper. It looks as though he is not disposed to

do what is right by us, and to do not wish to assume or

be responsible for any further expenses in connection

with the work on this claim this season under the pres-

ent conditions. I understand that you have given a lay

on No. 9 Quartz which will necessitate your remaining

there to see that we get our share of w'hat is sluiced out

and take possession of all the gold up to the amount re-

quired to settle our indebtedness to the Ames Mercantile

Company. I am told that you have two men at work on

Dahl Creek; unless they are working for payment on bed-

rock for a specific sum not to exceed six dollars per day,

I would have them quit unless you have taken out enougli

to pay their wages, which are not over six dollars per

day, which is the prevailing rate. I do not wish you to

put On any more men. Mr. Steven's last letter that you

gave him for me was the first which I had received, and

I was without information from you for some time.

Please remember not to incur any other expenses and let

me know what is going on on return so it can get back

here by October 15th. Don't let Joe fool you."

Mr. LOVE,—The last line is written in ink, below the

main body of the letter: "Don't let Joe fool you." Yours

truly, F. H. Ames." (Signature written in ink.)

"Nome, Alaska, Aug. 21, 1901.

My dear Satler, No. 9 Quartz Creek.

Dear Satler: I have just paid drafts of Joe Henry in
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favor of Jo McMaree for one hundred and sixty dollars.

I wish to advise you now, that I don't wish to pay out any

more money this season for working these claims unless

you are about to take out enough gold to pay for the la-

bor and men, you had better discharge the men. Do

what you can yourself, and next year we will give the

grc'Und out on a lay.

Yours truly,

F. H. AMES."
(Signature written in ink.)

''Nome, Alaska, Aug. 26th, 1901.

Mr. A. Satler, No. 9 Quartz Oreek.

My Dear Satler: I am in receipt of yours date August

5th, which is 21 days in getting here you see, and note

what you say. Mr. Pruden called on me to-day and pre-

sented a draft for $73.50, which I have paid. Please do

not draw any more drafts on me, as I do not care to ad-

vance any more money this season, if it can be avoided,

before having an interview with you, unless you are sure

you can sluice out enough gold to pay at least the balance

account labor. I would advise you to discontinue the

employment of any more men this season, but do not

leave the claims before Joe Henry leaves also. Before

you return I would advise you to sell all the provisions,

otherwise they may be stolen, and store all hose, lumber

and sluice-boxes and tools in some safe place so that

they will not be lost; or if there is anybody that proposes

to remain up in that country that will for a reasonable

compensation pay them and let them have those things

so that they will be safe. Possibly it might be wiser to
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sell the sluice-boxes and also all hose and other things

as well, as they can be sent up next spring just as cheap-

ly. I think if we work the claims next season to work

them on a lay if we can get a reasonably good lay, as we

can get a good responsible company here that will take

a lay and put a large number of men to work, and I hope

to get Joe to agree to this. It seems to me that this is

the cheapest and best way to work the property.

Regarding the order for provisions, I have sent it to

Teller and requested them to ship it to you to Mary's

Igloo and deliver to some packer who will not charge an

excessive rate. In case [some name there I cannot make

out] supply of goods please let them have them account

Ames Mercantile Company. Yours, truly,

AMES MBHOAXTILE 00.

(Signed) F. H. A."

"Nome, Alaska, Sept. 5th, 1901.

:M!r. A. Satler, No. 9 Quartz Creek.

My Dear Satler: I am in receipt of your letter of Aug.

30th and note that you have closed down, which, under

the circumstances, meets with my approval. Take all

c,Tub and sluice-boxes and other implements and sell

them if you can get anything near cost, or even half cost,

and bring money here to help settle account. You ought

to be able to sell to Yamell and Galvin or some one of

the companies. I do not wish to leave anything up there

as it would probably be stolen. Ek) not hire any one to

do representation work on No. 7; you can do a little work

yourself to cover representation; I do not wish to go to
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any further expense. Try and find some one who is

trustworthy to advise Mr. Orton immediately if Joe

Henry tries to do any work after you leave this winter,

for Which I will pay him for such information.

Tell Joe Henry that I would like for him to come in and

arrange a settlement of our business. I would like to

see him before I go out, so try and get him to come down

here when you do, as it will be to his interest to do so. I

will secure your transportation out.

Yours truly,

AMEIS MEIICANTILE COMPANY,

Per Blank."

The witness then continued:

I am acquainted with Joe Henry and Mr. Satler. I am

not acquainted with their handwriting. This exhibit,

these claims or orders dated September 2d, 1901, No. 9

()uartz Creek, signed by Joe Henry and A. Satler in fa-

vor of Peter Farrelly for one hundred and fifty-nine dol-

lars were never presented to me—none of them. They

are addressed to F. H. Ames. There are five orders;

none of them were presented to me, Mir. Ames had

charge of that work that was going on on those claims

during the year. I had a cursory knowledge of the cor-

respondents and what was being done with the proper-

ties. The property was principally, however, in Mr.

Ames' charge and under his control, under his charge

and direction.

Under cross-examination the witness testified as fol-

lows:
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I paid ^1,500 for my half interest in these properties

and agreed to pay other sums. This money was fur-

nished to me by Mr. Ames and was money of the Ames

Mercantile Company. Mr. Ames is president and general

manager and one of the heaviest stockholders of the

Ames Mercantile Company.

Q. When you speak of Mr. Ames being interested in

this property, don't you mean that on account of his in-

terest in the Ames Mercantile Company by reason of his

being the president and general manager and a heavy

stockholder in that concern, and that the Ames Mercan-

tile Company furnished the goods and supplies to these

claims, and he thereby became interested in those claims?

Mr. LOVE.—Objected to as leading.

The COURT.—It is very leading and very suggestive.

Q. What interest had Mr. Ames in these properties?

State generally what interest he had, if any.

A. Mr. Ames' direct interest in the matter grew from

the fact that Joe Henry and myself as owners of these

claims owed the Ames Mercantile Company a substantial

sum of money for supplies and provisions to operate the

claims.

Q. And also for the money advanced for the purchase

of these claims, your half interest, is not that a fact?

Mr. LOYE.—Objected to as leading and suggestive.

The COURT.—Yes, it is leading and suggestive; let

him state the facts.

A. Yes.

The witness then continued:
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Joe Henry owed the Ames Mercantile Company about

|2,500 in round numbers. Mr. Henry had other property

aside from these claims.

On redirect examination the witness said:

I don't mean that, when I testified that Mr. Ames and

myself were both mutually interested in these claims, al-

thoug*h the title was taken in my name that I was mis-

representing the facts in my direct examination. Strictly

speaking, I am the owner, but Mr. Ames and myself are

equally interested. I mean by that that the legal title

is in my name, but Mr. Ames and myself are both inter-

ested in the property equitably. That is correct. Mr.

Ames acting for himself and myself had entire charge

of these mining properties during the season of 1901.

Mr. FRANK PETRICK, a witness produced on behalf

of plaintiff, having been duly sworn, testified as follows:

Direct Examination.

(By :Mlr. LOVE.)

I reside in Nome and have been mining since '95. Dur-

ing the year 1901 I was working for Ames and Henry on

No. 14 Harriss Creek, No. 5 Dahl and No. 9 Quartz. I

started in about the 9th of May to haul provisions out

to Harris Creek from Teller, but I didn't commence work

on the ground until the 5th day of June. The arrange-

ment was, I was to get ten dollars per day for that work

which Joe Henry should secure—secured by a deed to

a quarter interest to my partner and me for his share.

Mr. Farrelly, my partner, was there in it with me. It
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was not a written agreement; we was to commence work

and Frank Ames was to pay for half the wages that we

done for work on Harris Creek. Joe Henry was to pay

the other half, and he secured us with a quarter interest

in that claim before we went out there to work. I mean

by securing us he paid us—advanced it as a payment.

Mr. Farrelly and myself commenced work together—we

were partners in that work. We commenced work to-

getlier on the 5th day of June and worked fifty-one days

each. This is the order we got from Joe Henry. This

order was given for the work done by myself and partner

on No. 14 HaiTis Creek. Mr. Farrelly, Joe Henry and

myself were present when this order was given.

(The paper referred to is thereupon offered in evidence.

Counsel for the diefendants object to the introduction of

the same, as not being in any way binding upon Mr.

Ames or Mr. Horgan and that it did not prove anything,

simply being a receipt or acknowledgment that Joe

Henry had paid part of the money. The objection was

overruled by the Court and defendants' counsel noted

an exception. The paper designated by the witness as

an order was thereupon marked Exhibit "A," and read

as follows:)

Plaintiff's Exhibit "A."

"D. J. Horgan, F. H. Ames and Joe Henry, to Frank

Petrick and Peter Farrelly:

To 102 days' work on No. 14 Harris Creek, at flO

per day |1,020

Received of Joe Henry 510

Bal. due from Ames and Horgan 510
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To Peter Farrelly, Dr.

To 53 (lays' labor on trail, cutting wood, watching

supplies and assisting in work of opening

claims in Kougrock at flO per day 530

Received of Joe Henry 265

Bal. due from Ames & H'organ 265

JOE HENRY."

The witness then continued:

Judge Cochran made it out and Joe copied another

copy for him—'Mr. Henry copied another copy for him

and this copy for us; this is our copy; he has the origi-

nal and this is our copy with his name on it. I haven't

the original order, Mir. Henry has it; this is our copy;

he has another just like this. I don't know what be-

came of the original order. We kept this one he made

for us. This copy was given to me by Mr. Henry him-

self. That represents the amount between ourselves

and Mr. Ames and Mr. Horgan and Mr. Henry.

By Mr. LOVE.—Now, according to this order, it

seems that Mr. Henry has paid five hundred and ten dol-

lars. How did he pay you that?

A. With a quarter interest in No. 14 Harris Creek.

The witness then continued:

He gave us a deed for a quarter interest, an undi-

vided quarter interest. This is the deed.

(Said deed was thereupon introduced in evidence by

plaintiff's counsel, marked Plaintiff's Exhibit "B," and

reads as follows:)
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Plaintiff's Exhibit "B."

"This indCTiitiire made the 18th day of April in the

year of our Lord one thousand and nine hundred and

one between Joseph Henry of the District of

Alaska, United States of America, party of the first

part, and Frank Petrick and Peter Farrelly of the

District of Alaska, United States of America, parties of

the second part:

Witnesseth, That the said party of the first part for

and in consideration of the sum of ten dollars, lawful

money of the United States of America, to him in hand

paid by the parties of the second part, receipt whereof

is hereby acknowledged, hath granted, bargained, sold,

remised, released and forever quitclaimed and by these

presents doth grant, bargain, sell, remise, release and

forever quitclaim unto the said parties of the second

part, their heirs and assigns, the interest in placer mine

as located, surveyed, recorded and held by said party

of the first part, situated in Kougrock Mining District,

District of Alaska, United States of America,

being an undivided one-fourth interest in the claim

known as No. 14 from the mouth of Harris Creek in said

district, together with all the dips, spurs and angles,

and also all the metals, ores, gold and silver bearing

quartz, rock and earth therein, and all the rights, privi-

leges and franchises thereto incident, appendant and

appurtenant or therewith usually had and enjoyed; and

also all and singular the tenements, hereditaments and

appurtenances thereunto belonging or in any wise ap-

pertaining, and the rents, issues and profits thereof;
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and also all the estate, right, title, interest, property,

possession, claim and demand whatsoever, as well in law

as in equity of the said party of the first part in and to

said premises and every part and parcel thereof with all

the appurtenances.

To have and to hold all and singular the said prem-

ises, together with tlie appurtenances and privileges

thereto incident unto the said parties of the second

part, their heirs and assigns forever.

In witness whereof the said party of the first part

has hereunto set his hand and seal the day and year first

above written.

(Signed) JOE HENEY.

Signed, Sealed, and Delivered in the Presence of:

JAMES A. HALL
T. G. WILSON.

United States of America"^ ^'--i - •• •"

V-ss.

District of Alaska. j

On this 13th day of April, 1901, before me, a notary

public in and for the District of Alaska, appeared Joe

Henry, personally known to me to be the person whose

name is subscribed to the within deed and acknowledged

the execution thereof as his free act and deed, for the

purposes therein mentioned.

Given under my hand and official seal the day and

year above written.

[Seal] (Signed) T. G. WILSON,

Notary Public in and for the District of Alaska.
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United States of America,
\ ss.

District of America.

ca,
^

I hereby certify that the above and foregoing is a true

copy of the original deed introduced in evidence in the

case of Farrelly vs. Horgan and Ames and for which an

order was made in said case that a copy be substituted.

Witness my hand this 8th day of Novemiber, 1901.

T. M. REED,

United States Commissioner.

The witness then continued:

During the summer of 1901 Mr. Farrelly and myself

were partners. We were partners at the time the or-

der was given to Mr. Farrelly. I was present at the

time the order was given to Mr. Farrelly and made no

objections to its being given to Mr. Farrelly. Later in

the season we done some work on No. 5 Dahl and on

No. 9 Quartz. We worked about twenty-four days on

No. 5 Dahl Ci'eek stripping off the ground and trying

to start sluicing. We were employed by Mr. Satler and

Mr. Henry. I was requested to come from No. 14 Har-

ris 'Greek down there; there was a letter sent to me to

come down to Dahl Creek. INlr. Henry wanted me to

take charge of that work. He thought that the claim

was not paying right and they were doing lots of work

there but did not see any gold taken out. Mr. Satler

said they could not afford to pay any more than six
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dollars per day, that he wasn't allowed to pay ajay more.

I told him I would not take charge of the claim for that

price, that I would rather work with a shovel. He

agreed to pay me six dollars per day and board. I per-

formed twenty-four days' labor on Dahl and Quartz

Creeks both. I had a settlement with Mr. Satler as to

the number of days I worked on these properties. I

was working under the same terms of employment on

each. He gave me an order for the amount due. Here

is the one I worked on Dahl and Quartz Creeks for

twenty-four days' work; that settlement was made out

by Mr. Satler and also there was another one here that

is for work making sluice boxes for Dahl Creek; that

is the one (indicating). That was the one that was given

to me the last day by Mr. Satler.

(Papers referred to received in evidence, marked

Plaintiff's Exhibit '-C," and Plaintiff's Exhibit "D," and

read to the Court as follows:)

Plaintiff's Exhibit "C."

"Quartz Creek, No. 9, Sept. 2, 1901.

F. H. Ames, Nome:

Please pay Mr. F. Petrick the order of |50 (fifty dol-

lars), for five days' labor in June on Dahl Creek.

JOE HENRY.
A. SATI.ER.

[Endorsed]: F. W. Petrick."
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Plaintiff's Exhibit "D."

"Quartz Creek No. 8, Sept. 2, 1901.

Mr. F. H. Ames, Nome:

Please pay Mr. F. Petrick the order of f144 (one hun-

dred and forty-four dollars) for twenty-four days' labor

on Quartz and Dahl Creek.

JOE HENRY.
A. SATLER.

[Endorsed] : F. W. Petrick."

The witness then continued:

"During the year 1901, my wife was working there.

She was working for Satler or Ames; she was doing the

cooking in the camp on No. 9 Quartz. She made her con-

tract with Mr. Satler and Mr. Henry. I was present

when the contract was made. They agreed to pay her

the same as they did any other man, six dollars per day

and board. She worked twenty-four days, I believe, and

there was an order given to her for that amount. I was

present when that was given in settlement with her.

This is the order that was given to her."

(Paper referred to received in evidence, marked Plain-

tiff's Exhibit "E," and read to the Court as follows:)

Plaintiff's Exhibit "E."

"Quartz Creek No. 9, Sept. 2, 1901.

Mr. F. H. Ames, Nome

:

Please pay Mrs. Petrick the order of |144 (one hundred

and forty-four dollars), for twenty-four days' cooking.

JOE HENRY.
A. SATLER.

[Endorsed] : Mrs. F. W. Petrick."
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The witness then continued:

That is my wife's signature on the back of Exhibit

"E." It was assigned to Mr. Farrelly. Exhibits "C"

and "E" were endorsed by me to assign them to Mr. Far-

relly for collection. I assigned my claims myself to Mr.

Farrelly for collection. In making that assignment I

just signed my name on the order and Mrs. Petrick

signed her name on her order. These orders were all

made out at one time. I was present when Mr. Satler

made these orders. There was an order issued to Mr.

Farrelly for his work. This paper, Plaintiff's Exhibit

"F," was the one issued to Mr. Farrelly at that time.

There are Mr. Henry's and Mr. Satler's signatures.

(Paper referred to received in evidence marked Plain-

tiff's Exhibit ''F," and read to the Court as follows:)

Plaintiff's Exhibit "F."

"Quartz Creek No. 9, Sept. 2, 1901.

Mr. F. H. Ames, Nome:

Please pay Mr. P. Farrelly the order of f159 (one hun-

dred and fifty-nine dollars), due for 26 1-2 days' labor on

Quartz and Dahl Creek.

JOE HENRY.

A. SATLER.

[Endorsed] : Peter Farrelly."

The witness then continued:

"These exhibits C, D, E, and F are all signed

by Joe Henry and A. Satler. I seen Mr. Satler and Mr.

Henry when they made these signatures. I am acquain-

ted with' the plaintiff in this action, and know about the
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labor and work done by him in the Kougrock Mining Dis-

trict during last season—the summer of 1901. He done

fifty-one days' work on No. 14 Harris Creek, and I think

twenty-six days' on Dahl and Quartz. If I am not mis-

taken he done twenty-six and a half days' work. I didn't

keep no time of it myself. He commenced work on the

1st day of July, and I didn't commence until the 4th. I

know the terms of the contract with reference to the

employment of Mr. Farrelly on Harris Creek. The con-

tract was made with Joe Henry. I was present and Mr.

Farrelly was present at the time. Mr. Henry said he

wanted us to go to work over there, and he said he would

give us a quarter interest for his share to be done to-

gether; he said he would like to have the claim opened

up, and that Mr. F. H. Ames was to pay for the other

half of the w^ork that was to be done. He agreed to pay us

ten dollars per day, and we were to board ourselves

—

ten dollars per day each. He told us he would like to

have us put in—to construct a dam and get the claim

in working order so that it could be worked. We went

to work hauling supplies and we put up a cross-dam; then

we put up a wing-dam and drain ditch about two hundred

and fifty to three hundred feet, and a wing-dam about

that length—sunk holes to bedrock. We worked fifty-

one days each—102 days the two of us together doing

that work. There was a settlement of that account or

bill of that account made. Joe Henry gave us this Ex-

hibit ^A,' and signed it in settlement of his half. When
I was working on Quartz Creek I have seen goods con-

signed to that property. They were consigned to F. H.
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Ames and Joe Henry, and were marked No. 9 Quartz

Creek. The goods were in boxes and J, H. I suppose

stood for Joe Henry. These words were marked in the

ordinary way as a shipping direction on the boxes with

a small paint brush. I have demanded payment on these

accounts from Mr. Ames. At first I sent all these orders

given to me, Mr. Petrick's and Mr. Farrelly's, down by

Mr. Olson. Afterwards, I came down myself and pre-

sented them to Mr. Ames personally. He said that he

would have to see Joe Henry first. He did not deny

the indebtedness, he just said he would have to see Joe

Henry first. That was mine and my wife's orders. He

has not paid me any part of this indebtedness. The sec-

ond time I came there with those orders was on a Sat-

urday, and they were very busy, and he asked me if I

would not wait until on Monday for he was so very busy;

so then I went there on Monday, and he said he would

have to see Joe Henry before he paid me, that he would

have to wait until he saw Joe Henry. I told him that it

was getting towards the close of navigation and that

Mrs. Petrick wanted to go outside, and I wished that he

would come to some understanding as she was at Teller

at the time, waiting for me, and that I wanted to go back

because I didn't expect to have to stay down so long,

and that she was waiting for me to come back there to

go outside. Mr. Ames said we would have to wait until

he saw Joe Henry and I told him we would have to go to

law and he says, 'Go ahead.' "



46 F. 77. Ames and D. J. TIorgan

(Testimony of Frank Petrick.)

On cross-examination, the witness testified:

I made the agreement with Henry to go to work on

Harris Creek in April, 1901. I started to haul grub there

to the camp in May. Myself and my partner owned a

quarter interest in this Harris Creek property. When
we first entered into this agreement with Mr. Henry we

began hauling stuff over there. We owned a quarter in-

terest in the property while we were working there. We
owned a quarter interest for our work up there as his

share of the wages. Mr. Henry agreed to pay us ten

dollars per day. He told us he was going to pay us ten

dollars per day and that we were to locate the pay streak

and get the claim in working order. He gave us the

quarter interest for his half of the payment of our wages.

He stated to us he was going to pay us ten dollars per

day; that half of this Mr. Ames would pay and that he

would give us a quarter interest in the property for his

half. Thereupon Mr. Henry executed to us the deed of

an undivided one-quarter interest in that claim No. 14

on Harris Creek. When we got down to Dahl Creek

Judge Cochran drew up this paper (referring to Plain-

tiff's Exhibit "B"), that was two weeks before my com-

ing down here. As to the work on Harris Creek, I re-

leased eToe Henry from any obligations in this matter

when I signed that paper. He didn't owe me anything

further after that.

Q. Well, he never did owe you anything, did he, for

your work on Harris Creek after he gave you and your

partner this deed to a quarter interest in the property?

A. Well, after he had settled up with us—but you
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will see that the deed to the quarter interest never was

put on record at all—we just held it—if he had paid us

in money.

Mr. PETER FARRELLY, a witness produced on be-

half of plaintiff, having been duly sworn, testified as

follows:

Examined by Mr. LOVE.—I am the plaintiff in this

action, and reside in Nome, and am a miner by occupa-

tion. During the summer of 1901 I was engaged in min-

ing in the early part of the season on No. 14 Harris and

later on on No. 9 Quartz and No. 5 Dahl. On Harris

Creek I was working for Joe Henry and F. H., Ames. I

made my contract or agreement with Joe Henry to go to

work there.

Q. What did Mr. Henry say to you in regard to that

matter of your employment to work on No. 14 Harris

Creek?

A. Why, he was to give us a quarter interest on Har-

ris Creek for his share of the payment, and Mr. Ames was

to be here in the spring, and that Mr. Ames was to pay

us the other half. That he didn't own the whole claim

himself—the way he started out was—I will tell you the

way he told me. He said to start in with, that he didn't

have any money—^the way he said it himself was, "You

go ahead and I will give you a quarter interest in the

claim, and Mr. Ames, when he comes, from the outside

after he comes inl here"—that he was to pay us the bal-

ance. We accepted those terms; that we were to get

& quarter interest in Harris Creek, No. 14, for Mr. Hen-



48 I F. n. Ames and D. J. Tlorgan

(Testimony of Peter Farrelly.)

ry's, share of our payment, and Mr. Ames was to pay us

the balance, for our work there.

The witness then continued:

The rate of payment for the balance as agreed upon

was ten dollars per day without board. We went up

there and sunk two holes to bedrock, and put in a dam
and a bedrock drain, and also put in a wing-dam. We
worked fifty-one days altogether on Harris Creek, fifty-

one days each. We had a settlement with Mr. Henry.

For the work that we performed on Harris Creek, Mr.

Henry gave us a quarter interest in No. 14 Harris Creek.

This document. Exhibit "A," was made out and given

to us, also, by Mr. Henry. He gave this to me personall^^

for the work of myself and Mr. Petrick. During the

summer of 1901, I also worked on No. 5 Dahl and No. 9

Quartz for Ames and Henry. Mr. Henry sent up a let-

ter stating for us to come from Harris Creek and go to

work down on Dahl and Quartz, and we come down
there. Mr. Satler was representing Mr. Ames in what

was being done. Mr. Satler explained to us when we
come down there that he could not pay any more than

six dollars a day and board; we were satisfied to go to

work at that price, which we accepted. We went to

work on Dahl Creek part of the time and part of the

time on No. 9 Quartz Creek. We had a settlement as to

the amount of work done at that time. A piece of paper

for the work done at the time, stating the number of

days done and the price was given us for the evidence

of it. This is the paper (witness shown Plaintiff's Ex-

hibit "F"). That is my account that Mr. Satler handed
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to me himself. It was signed by Mr. Satler and Joe Hen-

ry. That is the order that was given to me in settlement

or determination of the amount of work that I did. I

have seen Mr. Ames about the payment of all these or-

ders. I am the Mr. Farrelly to whom Mr. Petrick and

Mrs. Petrick assigned their orders. I heard Mr. Pet-

rick's testimony, and knew what orders he referred

to. Petrick and myself presented these orders to Mr.

Ames. He said that he would have to wait until he saw

Joe Henry. Neither Mr. Ames or Mr. Horgan have paid

us any part of this money. Mr. Joe Henry has never

paid us anything on account of this work except the

quarter interest in No. 14 Harris Creek. Mr. Satlei^ has

never paid us anything on account of this work. I have

noticed goods in boxes and merchandise shipped to No.

9 Quartz. They had an ordinary mining camp there.

I noticed the marks on these goods, which were gToceries

and provisions for the camp. They were marked "F. H.

Ames and J. H. No. 9 Quartz Creek" in black paint.

Cross-Examination.

Q. (By Mr. ORTON.) Now if you had a settlement

with Joe Henry—you and Petrick—and accepted this

deed to a quarter interest on Harris Creek No. 14, he paid

you all he owed you, didn't he?"

A. All on) Harris Creek; a quarter interest in No. 14

on Harris Creek.

Q. Well, I say on No. 14 Harris Creek. After he gave

you that deed to a quarter interest on that claim, you

accepted it in payment of everything that Mr. Henry

owed you for that work, didn't you?
!
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A. Only for the work that we performed on Harris

Creek.

Q. Now then state to the Court if you please, what

Mr. Henry said when he spoke to you about going to No.

14 Harris Creek?

A. It was in Teller—he told us—that is, me and my
partner, Mr. Petrick, that he would give us a quarter

interest in No. 14 Harris Creek, for his part of the pay-

ment of the work done there, and he said that when Mr.

Ames came in, that he would pay us the other half, at

the rate of ten dollars per day and we boarded ourselves.

Mr. FRANK PETRICK, recalled, testified as follows:

By Mr. LOVE.—Neither Mr. Horgan, or Mr. Joe Henry

or Mr. Ames or Mr. Satler has ever paid me any part of

any of these orders. None of them have been paid by

anybody, except the deed, which I have testified to here-

tofore.

On cross-examination, the witness testified:

Q. You accepted this deed from Mr. Henry as pay-

ment in full, didn't you, from him?

A. For his share for half the wages.

Q. Well, you released him from any and all liability,

didn't you? You took that in payment in full of every-

thing he owed for that Avork, didn't you?

A. For the work on Harris Creek—for half the work,

yes.

Q. Well, you accepted that deed from Mr. Henry in

payment for everything that Mr. Henry owed you for

that work, didn't you?



vs. Peter Farrelly. 51

(Testimony of Frank Petrick.)

A. We accepted it for half the work done.

(Question read.)

A. Yes.

S. B. PRUDEN, a witness produced on behalf of the

plaintiff, having been duly sworn, testified as follows:

By Mr. LOVE.—I reside in Nome. During the sum-

mer of 1901, I had conversations with Mr. Ames, in re-

gard to mining matters with reference to No. 14 Harris,

No. 5 Dahl and No. 9 Quartz Creeks. I had come down

here at the request of some parties, and I called on Mr.

'Ames, and we had some conversation about this work

that was done last year; he asked me about this work

that was done in that country in this vicinity in question.

I think I am the Mr. Pruden mentioned in one of the let-

ters. I presented the order to Mr. Ames a few days af-

ter my arrival here. I took the order and went to Mr.

Ames and got the money on it. I had a talk with Mr.

Ames about Mr. Salter. We were speaking of Mr. Salt-

er—I wanted to see him, and did not want to miss him.

I knew him and came in the country with him. I asked

Mr. Ames when he expected Mr. Salter down, and he

said, in a few days. Mr. Ames said he was going to stop

work on No. 9 Quartz and No. 5 Dahl. I called around

a few days afterwards and Mr. Ames said he would be

down in a few days, as he had ordered him to stop work.

I had a conversation with Mr. Ames in regard to the

work being done on No. 9 Quartz Creek and No, 5 Dahl,

in regard to thel way that they were doing the work, or

that it was being done, and why they didn't get out any
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money. He didn't seem to be satisfied with it; it didn't

seem at all satisfactory to him, that they was not get-

ting out any money. This was Mr. F. H. Ames, the man-

ager of the Ames Mercantile Company, that I was talk-

ing to at his store in Nome.

Mr. JOHN LOT\'HAET, a witness produced on behalf

of the plaintiff, having been duly sworn, testified as fol-

low:

During the summer season of 1901, I was working in

the Kougrock District. I worked on Dahl Creek for Mr.

Joe Henry and Mr. Ames. I had a settlement with them

for that work. Joe Henry gave me an order on Mr.

Ames. I have that order with me. (The witness there-

upon produced the paper referred to and further testi-

fied:) It is supposed to be signed by Joe Henry, and was

given to me for work performed on No. 5 Dahl creek for

Joe Henry and Ames. I presented this order to Mr.

Ames. I went there three or four times; the first time

he said he must hear from up above, from Mr. Henry and

Mr. Satler before he paid it. I didn't go right at once

—

I waited a few days; he told me he wanted to hear from

up above; he told me to come in in a couple of days again.

I went around and he said he didn't hear yet. I was

needing the money and I thought he ought to pay it, but

he says "No," and so I went away; but before I went

away I say, "What is the matter? Ain't the order no

good?" He says, "Yes, the order is good," but he did-

n't pay it.
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(Objection to the introduction of the same interposed

by the defendants sustained.)

Plaintiff thereupon rested his case.

D. J. HOKGAN called as a witness on behalf of the

defendants, being duly sworn, testified as follows:

I am the D. J. Horgan mentioned in the instrument

here. (Paper referred to is marked Defendants' Exhibit

No. 1. Same was received in evidence, and marked De-

fendants' Exhibit No. 1, and read, as follows:)

Defendants' Exhibit No. 1.

"This indenture, made this day of November, A.

D. 1900, between Joe Henry of Mary's Igloo, District of

Alaska, party of the first part, and D. J. Horgan, of

Nome, Alaska, party of the second part, witnesseth:

That the said party of the first part, for and in consid-

eration of the sum of fifteen hundred dollars lawful

money of the United States, to him in hand paid by the

party of the second part, the receipt whereof is hereby

acknowledged, has granted, bargained, sold and forever

quitclaimed, and by these presents does grant, bargain,

sell and forever quitclaim unto the party of the second

part, his heirs and assigns, an undivided one-half of those

certain placer mining claims situated in the Kougrock

Mining District, District of Alaska, described as follows:

Claim No. 5 on Dahl Creek a tributary of Quartz Creek,

which is a tributary of the Kougrock river, a notice of lo-

cation of which is recorded in volume 6, page 129, of the

records of the Kougrock Mining District.
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Claim No. 5 on Independent Creek, a tributary of

Quartz Creek, which is a tributary of the Kougrock river,

notice of location of which is recorded in volume 5, page

83, of the records of the Kougrock Mining District.

Claim No. 1 on Joe Creek, a tributary of Quartz Creek

which is a tributary of the Kougrock river, notice of loca-

tion of which is recorded in volume 5, page 29 of the rec-

ords of the Kougrock Mining District.

Claim No. 9 Above Upper Discovery on Quartz Creek,

a tributary of the Kougrock river, notice of location of

which is recorded in volume 6, page 132, of the records of

the KougTock Mining District.

Claim No. 2 on French Creek, a tributary of the Koug-

rock river, notice of location of which is recorded in vol-

ume 2, page 237 of the records of the Kougrock Mining

District.

Claim No. 14 Discovery on Harris Creek, a tributary of

the Kougrock river, notice of location of which is record-

ed in volume 2, page 236, of the records of the Kougrock

Mining District.

Claim known as Upper Discovery on Winter Creek, a

tributary of the Koosetrim river, in the Kougrock Mining

District.

Also an undivided one-fourth of that certain placer

mining claim known and called No. 17 on Harris Creek,

a tributary to the North Fork of the Kougrock river,

notice of location of which is recorded in volume 2, page

257, of the records of the Kougrock Mining District; for

a more complete description of all of said above-men-

tioned claims reference is hereby made to the records of

said District.
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Together with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging or in any-

wise appertaining and the rents, issues and profits there-

of.

To have and to hold all the above-mentioned interests

in the above-described premises, together with the appur-

tenances unto the party of the second part, his heirs and

assigns forever.

In witness whereof, the said party of the first part has

hereunto set his hand and seal the day and year first

above written.

(Signed) JOE HENKY. [Seal]"

Signed, sealed, and delivered in the presence of:

IKA D. ORTON.

;

ALBERT PINK.

United States of America,
[J
Wss.

District of Alaska, j

This is to certify that on this day of November,

A. D. 1900, before me, Albert Fink, a notary public in and

for the District of Alaska, personally appeared Joe

Henry, known to me to be the person described in and

who executed the within instrument and he acknowl-

edged to me that he executed the same freely and volun-

tarily and for the uses and purposes therein set forth.

In testimony whereof, I have hereunto set my hand

and affixed my official seal the day and year first above

written.

ALBERT FINK.

Notary Public in and for the District of Alaska, at Nome.
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[Endorsed] : Filed No. 2125. Mining Deed. Joseph

Ilonrj to D. J. Horgan. For record July lltb, 1901, at

5 o'clock P. M. and recorded in Vol. 22 of Deeds, at page

373 of the Kecords of the Kougrock Mining District.

Kongrock TJecording District of Alaska. M. J. Cochran,

Kecorder.

Defendants' Exhibit No. 2.

"Memorandum of agreement, made and entered into

this 3d day of November, A. D. 1900, between Joe Henry

of Mary's Igloo, District of Alaska, party of the first part,

and D. J. Horgan, of Nome, Alaska, party of the second

part, witnesseth, that whereas the party of the first part

has this day sold to the party of the second part an un-

divided one-half interest in seven placer mining claims

situated in the Kougrock Mining District, District of

Alaska, known and described as follows:

Claim No. 5 on Dahl Creek, Claim No. 5 on Independent

Creek, Claim No. 1 on Joe Creek, Claim No. 5 Above Up-

per Discovery on Quartz Creek, Claim No. 2 on French

Creek, Claim No. 14 Discovery on Harris Creek, Claim

known as Upper Discovery on Winter Creek.

Also an undivided one-fourth interest in that certain

placer mining claim situated in the said district known
and described as follows: No. 17 Harris Creek.

And whereas, the said second party also desires to pur-

chase an undivided one-half interest in two certain min-

ing claims situated in the district known and described

as No. 1 Above Lower Discovery on Quartz Creek, a tribu-

tary of the Kougrock river, notice of location of which is

recorded in Vol. 6, page 197, of the records of the Koug-

rock. Mining District, and an undivided one-half interest
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in placer claim No. 7 Below Lower Discovery on Quartz

Creek, a tributary of the Kougrock river, page 90, of the

records of the Kougrock Mining District.

Now, therefore, it is agreed as follows

:

That the said first party shall immediately upon the exe-

cution of this contract execute a quitclaim deed to said

second party conveying to him an undivided one-half of

said seven placer mining claims above described, also an

undivided one-fourth interest in and to that certain placer

mining claim known and described as No. 17 on Harris

Creek, and also agrees on or before the 1st day of July,

1901, to execute and deliver to said party of the second

part a deed conveying to said second party an undivided

one-half of those certain placer mining claims known and

described as Claim No. 7 Below Lower Discovery on

Quartz Creek and No. 1 Above Lower Discovery on

Quartz Creek.

And that said party of the second part agrees to pay

to said first party therefor the sum of |1,500 in cash upon

the execution of this agreement and the execution and

delivery of said quitclaim deed conveying to said second

party an undivided one-half interest in and to the seven

claims above described and an undivided one-fourth in-

terest in that certain mining claim known and described

as No. 17 on Harris Creek.

And also agrees to pay to said first party the further

sum of |1,500 as soon as said first party being lawfully

authorized by the owners and not later than the said 1st

day of July, 1901, shall execute and deliver to said second

party or to Ira D. Orton, his attorney in fact, at Nome,

District of Alaska, a deed conveying to said second party
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an undivided one-half interest in those two certain min-

ing claims known and described as No. 7 Below Lower

Discovery on Quartz Creek and No. 1 Above Lower Dis-

covery on Quartz Creek above mentioned. '

And the said party of the second part further agrees

to pay to said first party as the balance of the purchase

price for the mining claims described in this agreement

the further and additional sum of ten thousand dollars

(10,000) from the first net proceeds arising from the work-

ing of said second party's interests in said mining claims.

In witness whereof, the parties hereto have hereunto

set their hands and seals the day and year first above

written.

D. J. HOEGAN. [Seal]

JOE HENRY. [Seal]

Signed, sealed and delivered in the presence of:

lEA D. ORTON.

ALBERT FINK.

United States of America, '^

>ss
District of Alaska.

(

This is to certify that on this day of November, A.

D., 1900, before me, Albert Fink, a notary public in and

for the District of Alaska, personally appeared Joe

Henry and D. J. Horgan, known to me to be the identical

persons described in and who executed the within instru-

ment and they acknowledged to me that they executed

the same freely and voluntarily and for the uses and pur-

poses therein set forth.

In testimony whereof I have hereunto set mv hand and
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affixed my official seal the day and year first above writ-

ten.

[Seal] ALBERT FINK,

Notary Public, in and for the District of Alaska, at Nome.

[Endorsed.]

The foregoing was the substance of all the testimony

introduced at the trial of the above-entitled action.

Be it remembered that said cause having been sub-

mitted to the Court for decision the Court announced his

decision and ordered the attorney for plaintiff to prepare

a statement of facts and conclusions of law, to conform to

the decision of the Court. That the proposed statement

of the Court's findings of fact and conclusions of law was

prepared and by direction of the Court served on Ira D.

Orton, the attorney for defendants, and he was given

time to and did file objections to said findings of fact and

conclusions of law, but said objections were not the ob-

jections or exceptions set out on the following page No.

33, of this bill of exceptions. That thereafter, on De-

cember 19, 1901, in the absence of counsel for both sides

the Court signed and filed the findings of fact and con-

clusions of law as submitted to him by plaintiff's coun-

sel without charge or alteration, which were duly filed in

this action.

And be it further remembered that the said defendants

filed in said action no motion for a new trial of said ac-

tion at any time and the said Court duly ordered judg-

ment for said plaintiff and against said defendants in

accordance with its said findings of fact and conclusions

of law which judgment was duly signed in open court on

the 26th day of December, 1901, and the same was en-
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tcred of record in the office of the clerk of said Court on

the 2()th day of December, 1901.

Be it further remembered that orders were thereafter

duly tiled and entered hereiu extending the time of the

defendants to serve, file and present for settlement a bill

of exceptions until the 17th day of February, 1902, the

first day of the next term of said court, and that on said

17th day of February, 1902, said defendants duly filed,

served and presented for settlement said bill of excep-

tions, which after being corrected as is hereinbefore con-

tained. Said bill of exceptions so served, filed and pre-

sented for settlement also contained the following state-

ment of exceptions, then for the first time made in said

action, the defendants never having raised said or any

other objections by a motion for a new trial herein.

The finding of fact No. 2, the defendants except upon

the ground that there was no evidence introduced that

the Joe Henry mentioned therein was the agent of the

defendants for the purposes therein stated.

The finding of fact No. 4, they except upon the ground

that there is no evidence to sustain such finding and

upon the further ground that the evidence does not show

that Joe Henry had any authority to employ the plaintiff

and plaintiff's assignor to work on No. 11 Harris Creek

and bind the defendants for payment of one-half his

wages.

Said defendants except to finding of fact No. 10, upon

the ground that there is no evidence to sustain such find-

ing.

To finding No. 12, defendants except upon the ground

that the evidence shows that said plaintiff and his as-
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signers have beeu fully paid for all work done by them

on Harris Creek.

The matter of the settlement of said bill of exceptions

havinc^ been regularly continued from time to time came

on regularly for hearing on March 18th, 1902, whereupon

the Court, upon objection of plaintiff, ordered said por-

tion of said proposed bill of exceptions, to wit, that por-

tion last above quoted, being objections to findings Nos.

2, 4, 10 and 12, stricken from said bill and the same are

to be considered as stricken therefrom.

Defendants duly excepted to said ruling.

And said bill of exceptions being now full, true and

correct the same is hereby settled and allowed this 18th

day of March, 1902.

Done in open court at Nome, Alaska, the day last afore-

said.

JAMES WICKEESHAM,
Judge of the United States District Court, District of

Alaska. i

[Endorsed] : District Court, District of Alaska, Second

Division. Peter Farrelly, Plaintiff', vs. F. H. Ames and

D. J. Horgan, Defendants. Bill of Exceptions. Piled in

the office of the clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska, Feb. 17, 1902.

H. G. Steel Clerk. By H. C. Gordon, Deputy Clerk.

Received copy of above bill of exceptions this 17th day

of February, 1902.

WM. T. LOVE,

Attorney for Plaintiff.
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III till Vnitvd States District Court for the District of Alaska^

Second Division.

PETER FARKELLY,

Plaintiff

vs.

F. H. AMES and D. J. HORGAN,

Defendants.

Petition for Writ of Error.

The above-named defendants, F. H. Ames and D. J.

ITorc^an, conceiving- themselves aggrieved by the judg-

ment made and rendered in the above-entitled action

on the 26th day of December, 1901, come now by Ira D.

Orton, Esq., their attorney, and petition the Court to

allow them a writ of error to the United States Circuit

Court of Appeals for the Ninth Circuit and further pray

that an order be made fixing the amount of security to

be given by said defendants on said writ of error.

Dated at Nome, Alaska, this 18th day of March, 1902.

IRA D. ORTON,

Attorney for Defendants.

The writ of error prayed for in the foregoing petition

is hereby allowed, the defendants to give bond to be

approved by the Court in the sum of two thousand (2,000)

dollars, to operate as a supersedeas.

JAMES WICKERSHAM,
Judge of the United States District Court, District of

Alaska.
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No. 582. District Court, District of Alaska, Second

Division. Peter Farrelly, Plaintiff, vs. F. H. Ames and

D. J. llorgan. Defendants. Petition for Writ of Error

and Order Allowing Same. Filed in the oflftce of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska, Mar. 18, 1902. H. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk.

In the United States District Court for the District of Alasha,

Second Division.

PETEE FARRELLY,
Plaintiff,

F. H. AjMES and D. J. HORGAN,
Defendants

Assignment of Errors.

1.

The Court erred in overruling the objection interposed

by the defendants to the introduction in evidence of the

paper marked Exhibit "A," reading as follows:

"D. J. Horgan, F. H. Ames & Joe Henry, to Frank

Petrick and Peter Farrelly:

To 102 days' work on No. 14 Harriss Creek at |10

per day |1,020

Received of Joe Henry 510

Ral. due from Ames and Horgan 510
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To Peter Farrelly, Dr.

To 53 (lays' labor on trail, cutting: wood, watching

supplies and assistinj*- in work of opening'

claims in Kougrock at $10 per day $530

Red. of Joe Henry 265

15a la nee due from Ames and Ilorgan 265

JOE HENRY."

2.

The Court erred in its findings of fact in finding as fol-

lows: "That said Joe Henry was the agent and partner

of said defendants for the purposes of employing work-

men and directing mining operations upon said mining

locations during the mining season of the year 1901."

Tor that there was no evidence introduced that the Joe

Henry mentioned therein was the agent of the defend-

ants for the purpose therein stated.

3.

The Court erred in its findings of fact in finding as

follows: "That as such agent of the said defendants, said

Joe Henry employed the plaintiff, Peter Farrelly and

one F. W. Petrick to do and perform certain work on

said claim No. 14 Harriss Creek for said defendants, and

agTeed for and on behalf of said defendants that said

defendants would pay one-half of the work done on No.

14 Harris Creek, at the agreed price of ten dollars a

day." For that there was no evidence introduced to

sustain said finding), and upon the further ground that

the evidence does not show that Joe Henry had any au-

thority to employ the plaintiff and plaintiff's assignor
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to work on No. 14 Harris Creek and bind the defendants

f(»r one-half his wages.

4.

The Court erred in its findings of fact in finding as

follows: "That an accounting was made of the work done

on No. 14 Harris Creek by plaintiff and F. W. Petrick for

said defendants and Joe Henry, and a time check or state-

ment of account to said Am.es was issued and signed by

said Joe Henry as the agent of said defendants and deliv-

ered to Peter Farrelly in the presence of and with the as-

sent of said F. W. Petrick for the sum of five hundred and

ten ($510) dollars, which, when paid, was to be a full and

final payment for all said work done by said Farrelly

and Petrick on said claim No. 14 Harris Creek." For

that there was no evidence introduced to sustain said

finding.

5.

The Court erred in its findings of fact in finding as

follows: "That no part of said indebtedness has been

paid by said defendants, or either of them, or by anyone

for them." For that the evidence shows that the said

plaintiff and his assignors have been fully paid for all

work done on No. 14 Harris Creek.

6.

The Court erred in finding that the plaintiff and plain-

tiff''s assignor are entitled to recover anything against

the defendants for the work done by them on Harris

Creek.
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7.

The Court erred in finding that the plaintiff or his

assignors ever performed any work for defendants on

Harris Creek.

8.

The Court erred in finding and adjudging that defend-

ants were liable for an}' work done by plaintiff or liis

assignors on Harris Creek and erred in deciding that de-

fendants ever employed plaintiff or his assignors to do

any work on Harris Creek.

9.

The Court erred in giving and entering judgment for

plaintiff; for the reason that the complaint does not

state facts sufficient to constitute a cause of action.

Wherefore, defendants pray that said judgment be

reversed and a new trial ordered.

IRA D. ORTON,

Attorney for Defendants.

[Endorsed] : No. 582. District Court, District of

Alaska, Second Division. Peter Farrelly, Plaintiff, vs.

F. H. Ames and D. J. Horgan, Defendants. Assignment

of Errors. Filed in the office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska, Mar. IS, 1902. H. G. Steel, Clerk. By H. C.

Gordon, Deputy Clerk.
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/// the United States District Court fur the District of Alaska,

Second Division.

PETER FARKELLY,
Plaintiff,

vs.

F. H. AMES and D. J. H0RGA:N',

Defendants.

Undertaking on Appeai.

Know all men by these presents, that we, F. H. Ames

and D. J. Horgan, as principals, and B. F. Miller and

Gustav Seiffert and , as sureties, are held and

firmly bound into the above-named Peter Farrelly in the

sum of two thousand (2,000) dollars to be paid to the

said Peter Farrelly, for the payment of which, well and

truly to be made, we bind ourselves and each of us, and

our and each of our heirs, executors and administrators,

jointly and sevei-ally by these presents.

Sealed with our seals and dated at Nome, Alaska, this

18th day of March, A. D. 1902.

Whereas, the above-named F. H. Ames and D. J. Hor-

gan have sued out a writ of error to the T"^nited States

Circuit Court of Appeals for the Ninth Circuit to reverse

the judgment rendered and entered in the above-entitled

action;

Now, therefore, the condition of this obligation is

such that if the above-named F. H. Ames and D. J. Hor-

gan shall prosecute said writ of error to effect and an-
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swer all damages and costs if they fail to make their

plea good, then this obligation shall be void, otherwise

the same shall remain in full force and virtue.

D. J. HOKGAN, [Seal]

F. H. AMES, [Seal]

By Ira D. Orton,

Attorney in Fact.

B. F. MILLER, [Seal]

GUSTAV SEIFFERT. [Seal]

United States of America,;^
^>s.

District of Alaska.
J

B. F. Miller and D. J. Horgan, being each duly sworn,

each for himself says:

That he is a resident within the District of Alaska,

that he is not a counselor or attorney at law, marshal,

deputy marshal, commissioner, clerk of any court, or

other officer of any court. That he is worth the sum of

two thousand (2,000) dollars over and above all debts

and liabilities and exclusive of property exempt from

€'xecution.

B. F. MILLER.

GUSTAV SEIFFERT.

Subscribed and sworn to before me this 18th day of

March, 1902.

[Seal] H. G. STEEL,

Clerk United States District ("ourt, District of Alaska,

Second Division.

By John T. Reed,

Deputy.
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Approved as to form and sufiQciency March 18, 1902.

JAMES WICKERSHAM,
District Judge.

[Endorsed]: No. 582. District Court, District of

Alaska, Second Division. Peter Farrelly, Plaintiff, vs.

F. H. Ames and D. J. Horgan, Defendants. Bond on

Writ of Error. Bailed in the office of the clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska, March 18, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.

Writ of Error.

UNITED STATES OP AMERICA—ss.

The President of the United States to the Honorable

Judge of the United States District Court for the

District of Alaska, Second Division, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the Dis-

trict Court before you, between Peter Farreily, plaintiff,

and F. 11. Ames and D. J. Horgan, defendants, a mani-

fest error hath happened, to the great damage of the

said defendants, F. H. Ames and D. J. Horgan, as by his

complaint appears. We being willing that error if any

hath been, should be duly corrected and full and speedy

justice be done to the parties aforesaid in this behalf

do command you, if judgment be therein given, that

then under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-
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oerning the same to the TTnitod States Circuit Court of

Appeals for the Ninth Circuit, together with this writ, so

that you have the same at San Francisco, State of Cali-

fornia, on the 12th day of April, 1902, in the said United

States Circuit Court of Appeals for the Ninth Circuit to

be then and there held, that the record and proceedings

aforesaid being inspected, the said United States Circuit

Court of Appeals for the Ninth Circuit m.ay cause fur-

ther to be done therein to correct that error what of

right and according to the laws and customs of the

United States should be done.

Witness the Honorable MELVILLE W. FULLER,

('hief Justice of the Supreme Court of the United States,

this 18th day of March, in the year of our Lord nineteen

hundred and two.

[Seal] H. G. STEEL,

Clerk of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. 582. Lodged Copy. Writ of Error,

Filed in the office of the clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska,

March 18, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.

The within copy of writ of error lodged in the clerk's

office of the United States District Court, District of

Alaska, Second Division, for defendant in error, this 18th

day of March, 1902.

HARRY G. STEEL,

Clerk.
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United States of America,
^
Lss.

District of Alaska.
J

Clerk's Certificate to Transcript.

I, Harry G. Steel, clerk of the United States District

Court for the District of Alaska, Second Division, do

hereby certify that the foregoing is a true and complete

transcript of the following instruments filed in my office

in the within-entitled action, to wit; Judgment-roll, bill

of exceptions, petition for writ of error, order allowing

same, bond on writ of error, assignment of errors, lodged

copy of writ of error.

And I do further certify that the original citation and

writ of error are attached hereto.

In witness whereof I have hereunto set my hand and

affixed thei seal of said Court this 9th day of June, A. D.

1902.

[Seal] HARRY G. STEEL,

Clerk United States District Court, District of Alaska,

Second Division.

By H. C. Gordon,

Deputy.

Nome, Alaska, June 9th, 1902.

Received of F. H. Ames and D. J. Horgan, defendants,

appellants, twenty-three and 50-100 dollars (|28.50), in

payment for within transcript of record.

H. G. STEEL,

Clerk.

By H. C. Gordon,

Deputy.
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[Endorsed] : No. 860. United States Circuit Court of

Appeals, for the Ninth Circuit. F. H. Ames and D. J.

Horgan, Plaintiffs in Error vs. Peter Farrelly; Defend-

ant in Error. Transcript of Record. Upon Writ of Er-

ror to the United States District Court, for the District

of Alaska, Second Division.

Filed July 14, 1902.

F. D. MONCKTON,

Clerk.


